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INTRODUCTION
In recent years, the law of sexual harassment under Title VII has been
evolving at an exhausting pace.  The amount of development in Title VII case
law is due as much to the sheer number of sexual harassment suits as to the
relative lack of guidance from the Supreme Court in this area.1  However, in its
most recent term, the Supreme Court granted certiorari in an unprecedented
number of sexual harassment cases.2  The Court’s willingness to review so many
sexual harassment issues signaled its interest in, and the need for, defining and
shaping the contours of this area of the law.
While its twin decisions in Burlington Industries, Inc. v. Ellerth3 and Faragher
v. City of Boca Raton4 do some defining and shaping, the Court has refrained from
giving interested employers a reasonable, bright line test for avoiding liability.
Nevertheless, these decisions represent both clarifications and changes in the
law of sexual harassment.  This article explores the Court’s holdings in Ellerth
and Faragher and explains the ramifications of these decisions from an em-
ployer’s perspective.
The article begins with an analysis of the law of sexual harassment and em-
ployer liability pre-Ellerth and Faragher.  Part II summarizes both the factual and
legal underpinnings of Ellerth and Faragher and begins to explore the change in
the law that those decisions represent.  Part III discusses the impact that these
decisions will have on an employer’s liability under Title VII as well as on an
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1. See Kirstin Downey Grimsley, Worker Bias Cases Are Rising Steadily; New Laws Boost Hopes for
Monetary Awards, WASH. POST, May 12, 1997, at A1.  The number of Equal Employment Opportu-
nity Commission (“EEOC”) complaints alleging sexual harassment has more than doubled in the
past six years. The number of complaints rose from 6,127 in 1990 to 15,342 in 1996.  See id.
2. See Kathryn Abrams, Postscript, Spring 1998: A Response to Professors Bernstein and Franke, 83
CORNELL L. REV. 1257, 1257 (1998) (“The four [sexual harassment cases] on the docket comprise
twice as many as the Court has decided in the history of the claim.”) .
3. 118 S. Ct. 2257 (1998).
4. 118 S. Ct. 2275 (1998).
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employer’s efforts to limit its liability.  Part IV explores some of the questions
that remain unanswered in the wake of these decisions.  This article will ulti-
mately conclude that while the Ellerth and Faragher rulings certainly change the
analysis of a sexual harassment claim and the scope of an employer’s liability,
they are unlikely to significantly impact an employer’s attempts to limit its expo-
sure to sexual harassment suits.
I. EMPLOYER LIABILITY FOR SEXUAL HARASSMENT BEFORE ELLERTH AND
FARAGHER
The law of sexual harassment has its genesis in Title VII of the Civil Rights
Act of 1964.5  Title VII prohibits discrimination against an individual “with re-
spect to his compensation, terms, conditions, or privileges of employment, be-
cause of such individual’s race, color, religion, sex or national origin.”6  Al-
though the statute does not expressly prohibit harassment, the courts eventually
came to view sexual harassment as a form of sex discrimination.7
Having recognized harassment as a form of discrimination, the courts were
presented with several problems of interpretation.  Necessarily, the first of these
issues involved defining the conduct which constitutes harassment.  Initially,
sexual harassment was narrowly defined as only actual demands for sexual fa-
vors.8  It is now more broadly defined, with certain important qualifications, to
include any unwanted term or condition imposed on an individual’s employ-
ment because of unwelcome conduct of a sexual nature.9  This issue is by no
means settled, and courts, including the Supreme Court, continue to further de-
5. See 42 U.S.C. § 2000e-2(a)(1)(1989). The Civil Rights Act of 1964 was amended by the Civil
Rights Act of 1991, which granted plaintiffs a right to a jury trial and provided for the recovery of
emotional distress and punitive damages.  See 42 U.S.C. § 1981a(1), (b)(1), (b)(3) (1994).
6. Id.  The same standards which apply to sexual harassment claims apply to harassment
claims based on these other characteristics as well.  See, e.g., Gotfryd v. Book Covers, Inc., No. 97 C
7949, 1999 U.S. Dist. LEXIS 235, at *16-17 (N.D. Ill. Jan. 6, 1999) (noting that the standard of liability
established in Ellerth and Faragher controls national origin discrimination cases); Fierro v. Saks Fifth
Ave., 13 F. Supp. 2d 481 (S.D.N.Y. 1998) (applying the Supreme Court’s decisions in Ellerth and
Faragher to plaintiff’s claim of a hostile environment based on national origin); Booker v. Budget
Rent-A-Car Sys., 17 F. Supp. 2d 735 (M.D. Tenn. 1998) (applying Ellerth and Faragher to a racially
hostile environment claim).
7. See Williams v. Saxbe, 413 F. Supp. 654 (D.D.C. 1976) (recognizing sexual harassment as a
form of discrimination on the basis of sex).  Having concluded that racial harassment was just an-
other form of discrimination imposed on employees because of their race, the Court reasoned that
harassment because of an employee’s sex was just another form of discrimination because of sex. See
id. at 658. It was a phantom leap, however, to conclude that sexual harassment, or harassment of a
sexual nature, by itself, was just another form of sex discrimination.  Harassing someone because
they are male or female is not the same as harassing them “sexually”.  The distinction was blurred
and made irrelevant by the Supreme Court in Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986).
8. See CATHERINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN 1 (1979)
(“Sexual harassment, most broadly defined, refers to unwanted imposition of sexual requirements
in the context of a relationship of unequal power.”).
9. See LINDEMANN & GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 745 (1996) (defining sex-
ual harassment as “the imposition of an unwanted condition on a person’s employment because of
that person’s sex”).
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fine the conduct which is actionable under Title VII.10
As the early case law developed, two basic classifications of sexual harass-
ment emerged: (1) quid pro quo harassment and (2) hostile work environment
harassment.  The essence of a quid pro quo harassment claim  is an individual’s11
reliance upon his 12 actual or apparent authority to extort or attempt to extort
sexual favors from another employee by conditioning work-related benefits on
sexual favors.13  To be actionable, the plaintiff must show that a term or condi-
tion of her employment was linked to her acceptance or rejection of sexual ad-
vances.14 A claim for hostile work environment harassment, in contrast, requires
a showing that the workplace was permeated with “discriminatory intimidation,
ridicule and insult.”15  A hostile work environment is actionable only if the con-
duct is “sufficiently severe or pervasive to alter the conditions of [the victim’s]
employment and create an abusive working environment.”16
In addition to defining prohibited conduct, courts were faced with the task
of determining the situations in which an employee’s harassing conduct would
be imputed to the employer for purposes of assigning liability.17  Title VII does
not provide for individual liability.18  Even if it did, the deep pocket defendant is
typically the employer and not individual agents, co-employees or supervisors.
Consequently, establishing employer liability for sexual harassment, or avoiding
10. In many ways, the definition of sexual harassment is expanding.  For example, in Oncale v.
Sundowner Offshore Services, Inc., 118 S. Ct. 998 (1998), also decided this term, the Supreme Court
held that same-sex sexual harassment is prohibited by Title VII.  In other ways, however, the defini-
tion may be contracting.  In Oncale, the Court emphasized the requirement that sexual harassment
be “severe and pervasive” in order to be actionable and noted that Title VII is not meant as a
“general civility code.”  Id., at 1002, 1003.
11. See Nichols v. Frank, 42 F.3d 503, 511 (9th Cir. 1994).
12. This article often refers to the harassed employee as female and the harasser as male.  This
convenience reflects the gender configuration of the vast majority, but admittedly not all, reported
and unreported claims.
13. See LINDEMANN & GROSSMAN, supra note 9, at 759 & n.77.  The EEOC Guidelines define
quid pro quo harassment as: “[u]nwelcome sexual advances, requests for sexual favors, and other
verbal or physical conduct of a sexual nature . . . when (1) submission to such conduct is made ei-
ther explicitly or implicitly a term or condition of an individual’s employment, [or] (2) submission to
or rejection of such conduct by an individual is used as the basis for employment decisions affecting
such individual. . . ”  29 C.F.R. § 1604.11(a) (1985).
14. See LINDEMANN & GROSSMAN, supra note 9, at 759 & n.77.
15. Meritor Savings Bank v. Vinson, 477 U.S. 57, 65 (1986) (internal quotation marks and brackets
omitted).  The EEOC Guidelines define a hostile environment as “[u]nwelcome sexual advances,
requests for sexual favors, and other verbal or physical conduct of a sexual nature” that “has the
purpose or effect of unreasonably interfering with an individual’s work performance or creating an
intimidating, hostile, or offensive working environment.”  29 C.F.R. § 1604.11(a).  The Supreme
Court endorsed the EEOC’s formulation of hostile environment claims in Meritor.  See 477 U.S. at 65.
16. Meritor, 477 U.S. at 67.
17. See id. at 72 (recognizing that the issue of employer liability remains to be resolved).
18. See Tomka v. Seiler Corp., 66 F.3d 1295, 1313 (2d Cir. 1995) (holding that “individual de-
fendants may not be held personally liable under Title VII”); Miller v. Maxwell’s Int’l Inc., 991 F.2d
583, 588 (9th Cir. 1993) (holding that “there is no reason to stretch the liability of individual employ-
ees beyond the respondeat superior principle intended by Congress”); Grant v. Lone Star Co., 21
F.3d 649, 653 (5th Cir. 1991) (holding that “individuals who do not otherwise qualify as an employer
cannot be held liable for a breach of Title VII”).  Many state fair employment statutes do, however,
impose individual liability for sexual harassment.  See, e.g., N.Y. EXEC. LAW  § 296(1)(a) (1993).
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it, is critical for the advocates, from both a practical and a legal standpoint.
Meritor Savings Bank v. Vinson presented the Court with its first opportunity
to comment on the issue of employer liability for sexual harassment.19  In Meritor,
the plaintiff, a bank teller, claimed that her supervisor had made sexual ad-
vances towards her over a period of four years.20 According to the plaintiff, her
supervisor, Taylor, once followed her into the restroom and fondled and ex-
posed himself to her.21  The plaintiff also testified at her deposition that Taylor
suggested they have sexual relations and that she feared losing her job if she re-
fused.22  The plaintiff admitted to having had sex 40 or 50 times with Taylor over
the course of several years.23  The plaintiff claimed she never reported Taylor’s
conduct because she feared reprisal.24
The District Court dismissed the complaint, finding no liability on the part
of the employer since it lacked notice of the misconduct.25  The Court of Appeals
reversed, finding that the plaintiff stated a claim of hostile work environment
harassment and further held that an employer is absolutely liable for a hostile
work environment created by its supervisors.26
The Supreme Court granted certiorari and for the first time endorsed the
notion that hostile work environment claims were in fact actionable discrimina-
tion under Title VII.27  However, the Court expressly declined to decide the issue
of employer liability for such claims.28  Instead of stating a definitive rule, the
Court, in dicta, issued a general endorsement of the application of agency prin-
ciples, stating that “Congress wanted courts to look to agency principles for
guidance in this area.”29  In the next sentence, however, the Court muddied the
waters by declaring that agency principles “may not be transferable in all their
particulars to Title VII” and that Congress’ use of the word “agent” in its defini-
tion of “employer” in Title VII indicated its intent to limit an employer’s liability
for the acts of its employees.30  The Court gave no guidance regarding precisely
how courts should define the limits of that liability.
In the wake of the Court’s less than clear dicta in Meritor, the lower courts
attempted to interpret the extent to which agency principles should govern em-
ployer liability under Title VII. Employer liability for quid pro quo harassment
19. 477 U.S. 57 (1986).
20. See id. at 60.
21. See id.
22. See id.
23. See id.
24. See id.
25. See id. at 62.
26. See id. at 63.
27. See id. at 64-67.  Specifically, the Court found that “[t]he phrase ‘terms, conditions, or privi-
leges of employment’ evinces a congressional intent ‘to strike at the entire spectrum of disparate
treatment of men and women’ in employment,” including requiring a person to work in a discrimi-
natory hostile or abusive work environment.  Id. at 64 (quoting Los Angeles Dep’t of Water & Power
v. Manhart, 435 U.S. 702, 707 n.13 (1978). In so holding, the Court endorsed the EEOC Guidelines
describing the conduct which constitutes a hostile work environment.  See id. at 65.
28. See id. at 72.
29. Id.
30. Id.
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proved to be the easier analysis.  Because quid pro quo harassment was neces-
sarily perpetrated by a supervisor, courts held employers strictly liable for quid
pro quo harassment, reasoning that the supervisor’s invocation of his authority
gives rise to vicarious liability.31  Moreover, the employer remained liable even
though higher level supervisory or managerial employees of the employer were
unaware of the harassment.32
The courts did not, however, apply agency principles to hostile environ-
ment claims  with a similar degree of clarity or consistency. In the years follow-
ing Meritor, the jurisdictions developed varying tests and, to some extent, vary-
ing theories for supervisor liability.33  Generally speaking, courts analyzed
employer liability for supervisor harassment under theories based on respondeat
superior, apparent authority, negligence, or some combination thereof.34
Although several courts initially explored agency doctrines such as respon-
deat superior and apparent authority, few courts actually found employers li-
able under these principles.35  This almost universal result is relatively easily ex-
plained; courts reasoned that there could be no respondeat superior liability for
sexual harassment because sexual harassment was not within the scope of a su-
pervisor’s actual authority. 36  Likewise, only a few courts concluded that a su-
pervisor had the apparent authority to engage in sexual harassment.37  This was
especially true where the employer had a sexual harassment policy in place.38
31. See Glen Allen Staszewski, Using Agency Principles for Guidance in Finding Employer Liability
For a Supervisor’s Hostile Work Environment Sexual Harassment, 48 VAND. L. REV. 1057, 1060 (1995)
(“The rationale supporting this rule recognizes that when the employer gives its supervisors the
authority to fire employees, it must also accept responsibility to remedy the harm caused by the su-
pervisors’ unlawful exercise of that authority”).
32. See LINDEMANN & GROSSMAN, supra note 9, at 776.
33. See Michael J. Phillips, Employer Sexual Harassment Liability Under Agency Principles: A Second
Look at Meritor Savings Bank, FSB v. Vinson, 44 VAND. L. REV. 1229, 1234 (1991).
34. See LINDEMANN & GROSSMAN, supra note 9, at 812-21.
35. In fact, a good case has been made for the notion that the courts were not truly applying
agency principles at all.  See generally David Benjamin Oppenheimer, 81 CORNELL L. REV. 66 (1995)
(arguing that, prior to the Supreme Court’s decisions in Faragher and Ellerth, courts imposed em-
ployer liability on the basis of negligence even though they spike in terms of agency principles);
Ronald Turner, Title VII and Hostile Environment Sexual Harassment: Mislabeling the Standard of Em-
ployer Liability, 71 U. DET. MERCY L. REV. 817 (1994) (arguing that respondeat superior is a misnomer
for the standard of liability in sexual harassment cases); see also Guess v. Bethlehem Steel Corp., 913
F.2d 463, 464-65 (7th Cir. 1990) (Posner, J.) (criticizing the use of the term “respondeat superior” in
Title VII cases since the standard as applied was actually one of negligence).
36. See, e.g., Gary v. Long, 59 F.3d 1391 (D.C. Cir. 1995) (holding that a reasonable person could
not conclude that a supervisor had the employer’s consent to harass where the employer had a pol-
icy prohibiting harassment); Salley v. Petrolane, Inc., 764 F. Supp. 61, 63 (W.D.N.C. 1991) (holding
employer was not vicariously liable where manager’s actions were not sanctioned by employer);
Parks v. Hayward’s Pit, No. 93-2387-JWL, 1993 WL 545231 at *3 (D. Kan. 1993) (holding that an em-
ployer was not liable under a theory of respondeat superior because a supervisor’s demands for oral
sex were not in furtherance of the employer’s business).
37. See, e.g., Watts v. New York City Police Dep’t, 724 F. Supp. 99 (S.D.N.Y. 1989).
38. See Gary, 59 F.3d at 1398 (holding that a reasonable person could not conclude that a super-
visor had the employer’s consent to harass where the employer had a policy prohibiting harass-
ment); Nash v. Electrospace Sys., Inc., 9 F.3d 401 (5th Cir. 1993) (holding that employers were not
liable where they took immediate action to stop harassment upon notification).
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Consequently, employers were relatively insulated from vicarious liability
claims for a supervisor-created hostile work environment.39
Given the ineffectiveness, from a plaintiff’s standpoint, of agency theories,
the most common basis for imposing employer liability for supervisory conduct
proved to be some form of negligence.40  While the tests that emerged were not
uniform, the courts generally required a showing that the employer knew or
should have known of the supervisor’s misconduct and failed to act reasonably
to correct it.  For example, in Kauffman v. Allied Signal, the Sixth Circuit held that
liability for a supervisor’s harassment involved determining whether the super-
visor’s harassing conduct fell within the scope of his employment or was fore-
seeable and whether the employer acted promptly and reasonably in eliminating
the conduct once it became aware of the harassment.41  Thus, an employer
avoided liability by demonstrating that its response to the harassment was rea-
sonable and adequate.42  Similarly, the Ninth Circuit established a standard for
supervisor harassment which imposed liability where the employer failed to
“remedy or prevent a hostile or offensive work environment of which manage-
ment-level employees knew, or in the exercise of reasonable care should have
known.”43  Thus, the liability analysis was made fairly simple—much like ana-
lyzing liability on a property owner’s part for damage caused by a defect on the
property in a slip and fall case or a bite from by the owner’s dog.
Not content with this simple rule, the Second Circuit developed a liability
scheme which differentiated between low- and high-level supervisors. As a gen-
eral rule, an employer escaped liability in the Second Circuit for the hostile envi-
ronment harassment of a low-level supervisor by taking effective remedial ac-
tion after learning about the harassment.44  No such defense was available,
however, where the harasser occupied a “sufficiently high level in the com-
pany’s hierarchy.”45  In those cases, strict agency principles controlled, and the
employer remained liable even if it promptly corrected the harassment after re-
ceiving notice.46
39. This was not always the case with high-level supervisors.  For example, the Second Circuit
imposed vicarious liability for a hostile work environment created by a supervisor if that supervisor
occupied a sufficiently high position in the company’s hierarchy.  See Torres v. Pisano, 116 F.3d 625,
635 (2d Cir. 1997).
40. See LINDEMANN & GROSSMAN, supra note 9, at 815 (discussing at length the application of
respondeat superior, apparent authority, and negligence and concluding that the negligence stan-
dard is applied most commonly).
41. 970 F.2d 178 (6th Cir. 1992); see also Yates v. Avco Corp., 819 F.2d 630, 634-35 (6th Cir. 1987)
(holding that an employer has a duty to respond adequately to harassment).
42. See Yates, 819 F.2d at 634.
43. See EEOC v. Hacienda Hotel, 881 F.2d 1504, 1512 (9th Cir. 1989) (dealing with religious dis-
crimination).
44. See Torres v. Piscano, 116 F.3d 625 (2d Cir. 1997).  This rule assumes that the supervisor did
not invoke his actual or apparent authority to perpetuate the harassment.  In those cases, liability
was automatic under agency guidelines.  See Karibian v. Columbia Univ., 14 F.3d 773, 780 (2d Cir.
1994) (holding an employer automatically liable under agency law on a hostile environment claim
for harassment of employee by supervisor).
45. Torres, 116 F.3d at 634-35.
46. See id.  The line delineating a supervisor of “sufficiently high level” proved difficult to
draw.  However, courts generally required that an employee occupy a management level position
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In sum, the standard of employer liability for supervisor harassment under
Title VII in the years after Meritor depended, in part, upon whether the conduct
was classified as quid pro quo or hostile environment harassment. While liability
for quid pro quo harassment was automatic, liability for hostile environment
harassment generally depended upon a finding that the employer knew or
should have known of the harassment.47  Moreover, in hostile work environment
cases, even if the employer’s preventative measures proved unsuccessful, liabil-
ity could still be avoided with effective remedial measures after the harassment
came to light.48
This, then, was the ‘lay of the land’ of employer liability for harassment in
the years following the Supreme Court’s decision in Meritor.  For more than a
decade following Meritor, the law developed more or less in accordance with the
general principles and underlying assumptions discussed above, and courts, at-
torneys, and employers alike oriented themselves to the contours of that land-
scape.  However, the Supreme Court drastically altered this familiar scene when
it announced its “new rule” of liability in Ellerth and Faragher.  With this as
background, this discussion now turns to the impact of the Court’s recent rulings
on the employer liability landscape.
II. THE NEW LAW OF SEXUAL HARASSMENT: ELLERTH AND FARAGHER
In the first of the Court’s twin decisions, Burlington Industries, Inc. v. Ellerth,
the plaintiff, Kimberly Ellerth, worked as a salesperson in a division of Burling-
ton Industries (“Burlington”).49  Ellerth alleged that she had been sexually har-
assed by Ted Slowik, a mid-level manager with the authority to hire and make
promotion decisions subject to the approval of his supervisor.50  Slowik was not
considered a member of upper-level management and had no policy making
authority.51  “Slowik was not Ellerth’s immediate supervisor.”52  Instead, Ellerth
answered to her supervisor who in turn answered to Slowik.53
Ellerth alleged that Slowik engaged in a course of conduct which included
sexually charged remarks, such as comments about her breasts, the length of her
skirts and instructions to “loosen up”.54  Ellerth further alleged that on at least
three occasions Slowik made remarks which she interpreted as threats to deny
before automatic liability (i.e., vicarious liability) would be imposed.  See id.
47. The same is not necessarily true of liability under state fair employment statutes.  For ex-
ample, in New York, the conduct, even if of the quid pro quo variety, must be shown to have been
condoned by the employer. See SUNY at Albany v. State Human Rights Appeal Bd., 81 A.D. 2d 688
(N.Y. App. Div. 1981).
48. See Kotcher v. Rosa and Sullivan Appliance Ctr., Inc., 957 F.2d 59, 63 (2d Cir. 1992) (“[A]
plaintiff must prove that the employer either provided no reasonable avenue for complaint or knew
of the harassment but did nothing about it”).
49. See 118 S. Ct. 2257, 2262 (1998).
50. See id. at 2262.
51. See id.
52. Id.
53. See id.
54. Id.
DILORENZOMACRO4 05/18/99  2:17 PM
10 DUKE JOURNAL OF GENDER LAW & POLICY Volume 6:3 1999
her tangible job benefits.55
The first of these incidents occurred during a business trip when Slowik in-
vited Ellerth to the hotel’s lounge, told her to “loosen up”, and informed her that
he could make her life “very hard or very easy at Burlington.”56  On another oc-
casion, Slowik expressed reservations about Ellerth during a promotion inter-
view because she was not “loose enough” and then reached over to rub her
knee.57  Although Slowik gave Ellerth the promotion, when he called to an-
nounce his decision, he told Ellerth that she would be working with men who
“like women with pretty butts/legs.”58  The final incident occurred when Ellerth
called Slowik for his permission to insert a customer’s logo on a fabric sample.59
Slowik told Ellerth he only had time to speak with her if she would tell him what
she was wearing.60  When Ellerth called Slowik back a short time later, he asked
whether she had begun wearing shorter skirts “because it would make [her] job
a whole heck of a lot easier.”61  Ellerth quit soon thereafter.62  Although Ellerth
knew that Burlington had a sexual harassment policy, she never made a com-
plaint or informed anyone of Slowik’s objectionable conduct.63
Ellerth filed suit claiming that she had been constructively discharged in
violation of Title VII.64  The District Court granted Burlington’s motion for sum-
mary judgment on the ground that Burlington neither knew nor should have
known of Slowik’s conduct.65  The Seventh Circuit Court of Appeals reversed in
a decision that produced eight opinions.66 Although the judges agreed that Bur-
lington could be held liable on a theory of vicarious liability even without a
showing of its own negligence, the Court split on the rationale for such a hold-
ing.67  The Supreme Court granted certiorari to resolve the confusion regarding
the standard for employer liability under Title VII.68
The Court began its analysis with a discussion of the concepts of hostile
work environment and quid pro quo harassment.  The Court noted that in the
years following its acknowledgment of the two theories in Meritor the hostile en-
55. See id. As the Court noted, Ellerth based her complaint on such allegations in an effort to
establish quid pro quo harassment in order to invoke strict employer liability.  See id. at 2271.
56. Id.
57. See id.
58. Id.
59. See id. at 2262.
60. See id.
61. Id.
62. See id.
63. See id.
64. See id. at 2263.
65. See id.
66. See id.
67. See id. The reason for the divergent opinions was the judges’ disagreement as to the appli-
cable standard for imposing employer liability. Certain judges determined that Burlington was li-
able because the plaintiff had stated a claim for quid pro quo harassment. Others found that vicari-
ous liability applied even absent facts sufficient to establish a quid pro quo claim. Still other judges
concluded that Burlington could be liable only for its own negligence.  See id.
68. See id. at 2264.
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vironment/quid pro quo dichotomy had acquired a significance all its own. 69  In
particular, employer liability had come to turn on whether the harassment was
of the hostile environment or quid pro quo variety.70  The Court found this result
unwarranted by the text of Title VII.71 Specifically, the Court noted that the terms
“quid quo pro” and “hostile work environment” do not appear in the statutory
text.72  The Court went on to observe that these terms, which had come to be de-
terminative on the issue of employer liability, first appeared in academic litera-
ture and later “found their way” into court decisions.73
The appropriate role for the hostile work environment/quid pro quo analy-
sis, the Court clarified, is merely in determining whether a plaintiff has proved
conduct which violates Title VII.74  Once a plaintiff has demonstrated that she
was subjected either to quid pro quo harassment or to a hostile work environ-
ment sufficiently severe and pervasive to be actionable, the question of employer
liability arises and the classifications of hostile environment/quid pro quo
analysis have no further applicability.75  Thus, the Court announced, once har-
assment is established, principles of vicarious liability, and not the labels of hos-
tile environment and quid pro quo, control.76
The Court then turned to the task of applying agency principles in the con-
text of Title VII, the very task which had caused the lower courts such conster-
nation.77 The Court began with the premise that sexual harassment presupposes
intentional conduct.78  Under the common law, the Court noted, an employer is
vicariously liable for an employee’s intentional torts if committed “within the
scope of his or her employment.”79  An act is “within the scope of employment”
if its commission in some way benefits the employer.80  The Court easily con-
cluded, as other courts had previously,81 that this theory of vicarious liability
would not support employer liability because sexual harassment in no way
serves the employer.82  The Court also concluded that apparent authority is in-
appropriate in the Title VII context because a supervisor’s harassment will gen-
erally result from the exercise of his actual authority, not a false impression of
authority.83
69. See id.
70. See id.
71. See id.
72. See id. at 2264.
73. See id.
74. See id. at  2265.
75. See id.
76. See id.
77. See supra Section I.
78. See Burlington Indus. v. Ellerth, 118 S. Ct.2257, 2266 (1998).
79. Id.
80. See id.
81. See, e.g. Parks v. Hayward’s Pit, No. 93-2387-JWL, 1993 WL 545231 at *3 (D. Kan. 1993).
82. See Ellerth, 118 S. Ct at  2267.
83. See id. at 2268.  The Court stated that this proposition would hold true in the usual case.
However, the Court suggested that liability could lie under an apparent authority theory in the
“unusual case” where the plaintiff mistakenly but reasonably believed that an employee had super-
visory authority.  Id.
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Having rejected the applicability of these theories of vicarious liability in
the sexual harassment setting, the Court determined that the appropriate theory
of employer liability under Title VII was to be found within the “aided in the
agency relation standard.”84  The “aided in the agency relation standard” pro-
vides that a principal is subject to vicarious liability if its agent is aided in the
wrongful conduct by the existence of the agency relation itself.85  The Court
noted, however, that a literal application of this agency standard would almost
always impose liability since the supervisor would be aided in committing the
harassment merely by virtue of his proximity and regular contact with the vic-
tim.86  Thus, the Court reasoned, such an application would create a de facto rule
of strict liability—the very result the Court was seeking to avoid.87  Therefore, the
Court created a new test for determining supervisory liability which turns on
whether a tangible employment action is taken.88  The new test was described as
follows:
An employer is subject to vicarious liability to a victimized employee for an ac-
tionable hostile environment created by a supervisor with immediate (or succes-
sively higher) authority over the employee.  When no tangible employment ac-
tion is taken, a defending employer may raise an affirmative defense to liability
or damages, subject to proof by a preponderance of the evidence.  The defense
comprises two necessary elements: (a) that the employer exercised reasonable
care to prevent and correct promptly any sexually harassing behavior, and (b)
that the plaintiff employee unreasonably failed to take advantage of any pre-
ventive or corrective opportunities provided by the employer or to avoid harm
otherwise . . . . No affirmative defense is available, however, when the supervi-
sor’s harassment culminates in a tangible employment action, such as discharge,
demotion, or undesirable reassignment.89
Since the parties had focused their arguments and analysis on the no longer
controlling hostile work environment/quid pro quo classifications, the Court
remanded the case without applying this new standard.90
Faragher v. City of Boca Raton, 91  the second of the twin decisions, provided
the Court with its first opportunity to apply the employer liability test articu-
lated in Ellerth. In Faragher, the plaintiff claimed that two of her supervisors cre-
ated a hostile environment while she worked part-time as a lifeguard in the City
of Boca Raton’s Marine Safety Section.92  Specifically, the plaintiff, Beth Ann
Faragher, alleged that she had been subjected to offensive touching and lewd
84. Id.
85. Id.
86. See id.
87. See id.
88. See id.  The Court noted that, if mere proximity and contact were sufficient, “an employer
would be subject to vicarious liability not only for all supervisor harassment, but also for all co-
worker harassment, a result enforced by neither the EEOC nor any court of appeals to have consid-
ered the issue.”  See id. at 2268 (citations omitted).
89. Burlington Indus. v. Ellerth, 118 S. Ct. 2257, 2270 (1998).
90. See id. at 2271.
91. See 118 S. Ct. 2275 (1998).
92. See id. at 2280.
DILORENZOMACRO4 05/18/99  2:17 PM
EMPLOYER LIABILITY FOR SUPERVISOR HARASSMENT 13
remarks about women and that her immediate supervisor once told her: “Date
me or clean toilets for a year.”93  The City had a sexual harassment policy but
never disseminated it among its Marine Safety employees.94  Faragher never
complained about the conduct to the City’s supervisors, and she eventually re-
signed.95
The District Court had previously determined that Faragher’s allegations
rose to the level of actionable harassment.96  However,  Faragher did not suffer
any tangible employment action, and, ordinarily, the City would have been en-
titled to raise its affirmative defense to liability.97  However, in this case, the
Court found that the defense was unavailable to the City as a result of its failure
to disseminate its sexual harassment policy or to monitor the activities of its su-
pervisors.98  The Court held that given these failures, the City could not, as a
matter of law, it had taken reasonable care in preventing the harassment. 99 Con-
sequently, the Court found the City vicariously liable.100
III. EMPLOYER LIABILITY AFTER ELLERTH AND FARAGHER
The decisions in Ellerth and Faragher impact the law of sexual harassment in
several significant ways.  Specifically, the decisions affect the analysis of a sexual
harassment case as well as the scope of an employer’s liability.  However, as ex-
plained more fully below, the decisions are not likely to radically change an em-
ployer’s approach to sexual harassment in the workplace.
A. The New Analysis
Ellerth and Faragher will have a significant impact on the analysis of a Title
VII case.  At the outset, it should be noted that the decisions do not impact an
employer’s liability for sexual harassment perpetrated by a coworker or a third
party.101  The decisions only deal with employer liability for supervisor harass-
ment.102 Moreover, these two decisions do not directly impact the initial determi-
nation as to whether conduct is actionable.103  Both Ellerth and Faragher address
the issue of employer liability for conduct after it has been found to be actionable
as either quid pro quo or hostile environment harassment.104
Beyond these disclaimers, the decisions’ impact on a court’s analysis of em-
93. Id.
94. See id. at 2280-81.
95. See id. at 2281.
96. See id. at  2293.
97. See id.
98. See id.
99. See id.
100. See id.
101. See Burlington Indus. v. Ellerth, 118 S. Ct. 2257, 2265 (1998); Faragher, 118 S. Ct. at 2291.
102. See Faragher, 118 S. Ct. at 229.
103. See Ellerth, 118 S. Ct. at 2265 (noting that while terms “quid pro quo” and “hostile work en-
vironment” no longer control supervisor liability, they remain probative on the issue of whether
conduct is actionable under Title VII).
104. See id. at 2265; Faragher, 118 S. Ct. at 2292-93.
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ployer liability, as well as on an employer’s calculation of its liability risk, is sig-
nificant.  The analysis will no longer focus on whether the harassment is charac-
terized as hostile work environment or quid pro quo harassment, but will in-
stead focus on whether the plaintiff has suffered a tangible job detriment.
Where the plaintiff demonstrates a tangible job detriment, the employer’s liabil-
ity is automatic.105  Where there has been no tangible job detriment, the employer
may avoid liability by successfully asserting the affirmative defense.106 Thus,
these decisions require courts, once a determination is made that the conduct is
actionable, to shift their focus from the quid pro quo/hostile work environment
classification to the presence or absence of a tangible job detriment. 107 Given the
overwhelming importance of the presence or absence of a tangible job detriment,
the way in which the definition of this term is construed by the lower courts will
be critical to an employer’s liability.108
In essence, this new analysis changes which end of the sexual harassment
spectrum is examined in order to determine employer liability.  It used to be that
the fact-finder evaluated the alleged sexually harassing conduct by categorizing
the type of sexual conduct that had been committed, either as quid pro quo or
hostile environment.109  Thus, fact-finders looked at the type of harassment or the
cause of the injury to determine how to analyze employer liability.110  Just as
practitioners and judges were beginning to master this analysis, the Supreme
Court, through Ellerth and Faragher, has taken the focus off the type of harass-
ment, and instead placed it on the ultimate impact, or effect, of the conduct, i.e.,
the presence or absence of a tangible job detriment.111  The focus for determining
an employer’s liability for supervisor conduct is no longer on the nature or seri-
ousness of the sexually harassing conduct, but rather on whether there is a mate-
rial, negative change in the employment status of the alleged victim.112 Thus, the
new approach takes the past 13 years of “cause and effect” analysis for deter-
mining employer liability for supervisory conduct and stands it on its head with
105. See Ellerth, 118 S. Ct.  at 2270; Faragher, 118 S. Ct. at 2293.
106. See Faragher, 118 S. Ct. at 2292-93.
107. It should be noted that a tangible job detriment sufficient to deprive the employer of the
affirmative defense must necessarily be imposed by the harasser.  Thus, an employer retains its af-
firmative defense even if the plaintiff has been terminated, laid-off or demoted so long as the har-
asser was not the decision-maker.  Any other result would not satisfy the aided in the agency rela-
tion standard.  Further, the harassment itself must “culminate” in the employment action.
Therefore, in spite of the presence of a hostile environment and a tangible employment action, there
must be a causal connection between the two activities.  If the tangible employment action occurred
for reasons other than sexual harassment, it is not a “tangible employment action” for purposes of
this analysis.  See Ellerth, 118 S. Ct. at 2270-71.
108. Ellerth offers a preliminary definition: “A tangible employment action constitutes a signifi-
cant change in employment status, such as hiring, firing, failing to promote, reassignment with sig-
nificantly different responsibilities, or a decision causing a significant change in benefits.”  118 S. Ct.
at 2268.
109. See supra Section I.
110. See supra  Section I.
111. See Ellerth, 118 S. Ct 2257, 2265 (1998) (holding that agency law principles concerning scope
of employment, negligence, and the agency relation standard, “not the categories quid pro quo and
hostile work environment,” will be controlling on the issue of vicarious liability).
112. See id. at 2264-65.
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the new “effect and cause” formula.113
It is not at all clear that the new analysis is either logical or practical.  In
other areas of the law, an inquiry which focuses on the type of harm the plaintiff
has sustained (or the effect of the defendant’s actions) is reserved for the calcu-
lation of damages, not an initial determination of liability.  Moreover, this type
of analysis seems contrary to the purposes of Title VII.  The Civil Rights Act of
1991 was passed, in part, to provide damages so that a plaintiff, such as Anita
Hill, could recover in a hostile work environment case even though she suffered
no tangible job detriment.114  However, under the new analysis, an employer can
escape liability in an Anita Hill type case by offering an affirmative defense,
thereby defeating what appeared to be one of the goals of the Civil Rights Act of
1991.115
In addition, by no longer focusing on the conduct, but rather on what may
be the purely fortuitous presence or absence of a tangible job detriment, the
question becomes whether this is the best way to encourage compliance with Ti-
tle VII or to compensate a victim of sexual harassment.  Under the new analysis,
an employer can escape liability for outrageous sexual harassment by a supervi-
sor if there is no tangible job detriment or if a job benefit has been conferred. On
the other hand, less serious misconduct which happens to be coupled with a
tangible job detriment can result in employer liability.
Given these observations, the new analysis dictated by Ellerth and Faragher
is difficult to justify.  It inverts traditional legal analysis and does little to en-
courage voluntary compliance or to achieve just compensation.  The law and
litigants would have been better off had the Court not forsaken negligence prin-
ciples in favor of agency principles which are inherently incompatible with em-
ployer liability in this area of the law.116  In any event, being forced to play the
cards we have been dealt, we now turn to some of the anticipated effects of these
decisions.
B. An Expanded Scope of Liability
The Ellerth and Faragher decisions expand the scope of potential liability in
several ways.  An employer’s liability no longer depends upon a finding that it
113. See id.
114. Senator Kennedy, in attempting to justify Anita Hill’s failure to complain about the alleged
behavior of Clarence Thomas for several years, pointed out the lack of any incentive for plaintiffs in
sexual harassment cases when they suffer no tangible, economic harm.  Senator Kennedy stated: “Of
course the state of the laws actually is that women, even in these kinds of situations, don’t have
adequate remedies.  All they have is an injunction.  They’re not permitted to get any damages,
which is one of the matters that’s being addressed in the Civil Rights bill.”  Senate Judiciary Commit-
tee: The Nomination of Clarence Thomas to the Supreme Court (1991).
115. See Ellerth, 118 S. Ct at 2270; Faragher, 118 S. Ct at 2293.
116. Indeed, the Court seemed to struggle to articulate a meaningful application of agency prin-
ciples to employer liability for sexual harassment.  Having rejected two theories of liability out of
hand, the Court still had to modify the only theory remaining, the aided in the agency relation stan-
dard, in order to make the theory “fit” into a Procrustean interpretation of Title VII.  It may be that
the Supreme Court found itself obligated in Ellerth and Faragher to somehow create an agency the-
ory which would fulfill its proclamation in Meritor that agency principles should control.
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was negligent in failing to prevent the harassment.  As discussed more fully
above, most courts did not find an employer liable for hostile environment har-
assment absent some finding that the employer either knew or should have
known about the harassment and failed to promptly correct it.117  Therefore,
Ellerth and Faragher increase the potential scope of liability for employers to in-
clude situations where the employer neither knew about the harassment nor had
reason to suspect it.118
Moreover, these new decisions clearly establish that an employer is suscep-
tible to vicarious liability even if the harasser is a mid-level supervisor.  This
change is particularly significant in those circuits, such as the Second Circuit, in
which courts previously made a distinction between higher and lower level su-
pervisors and reserved vicarious liability for high-level supervisor harassment.119
In Faragher, the Court noted with approval the rule that employers are automati-
cally liable for discrimination perpetrated by high-level executives such as
presidents or executive directors.120
Finally, the decisions presume that a plaintiff may recover on a vicarious li-
ability theory even though she has not suffered a negative job consequence.
Formerly, an employer was essentially immune from vicarious liability for a su-
pervisor’s harassment except in those cases in which quid pro quo harassment
was established.121  That is, an employer was not vicariously liable absent a
showing that the plaintiff had been subjected to harassment which was in some
way linked to job benefits.  Ellerth and Faragher appear to impose vicarious li-
ability for a supervisor’s hostile work environment, subject only to the affirma-
tive defense, even though the plaintiff suffered no negative job consequences.122
C. The Affirmative Defense
The foregoing discussion represents the negative consequences of the deci-
sions for employers.  However, a proper reading of Ellerth and Faragher reveals
that the decisions also contain a ray of sunshine, packaged as an affirmative de-
fense, for certain employers.  This affirmative defense to liability marks a posi-
tive development for employers in the law of sexual harassment.
The affirmative defense is “new” in the sense that the Supreme Court has
never before recognized an affirmative defense in Title VII actions.  However,
the notion of this defense is not entirely novel.  Even before the Ellerth and
Faragher rulings, it was generally accepted that the absence of employer negli-
gence served as a defense to Title VII liability for hostile environment harass-
117. See supra notes 40-43 and accompanying text.
118. See Faragher, 118 S. Ct at 2278 (stating that “it makes sense to hold an employer vicariously
liable under Title VII for some tortious conduct of a supervisor made possible by his use of supervi-
sory authority. . .  In a sense a supervisor is always assisted in his misconduct by the supervisory
relationship”).
119. See supra Section I.
120. 118 S. Ct. 2275, 2284 (1998).
121. See supra Section I.
122. See Ellerth, 118 S. Ct. at  2270; Faragher, 118 S. Ct at  2292-93.
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ment.123
Nevertheless, the recent rulings mark a change in the availability of this de-
fense.  The Supreme Court’s formulation of the affirmative defense requires
more than a showing that the employer was not negligent.124 The affirmative de-
fense also requires proof that the employee acted unreasonably in failing to take
advantage of employer-provided opportunities to correct the harassment.125 This
part of the affirmative defense adds a new element and burden of proof for em-
ployers. 
In addition, the Court’s language arguably imposes a duty to more af-
firmatively seek out and eradicate sexual harassment, particularly in outlying or
isolated workplace locations. In Faragher, the Court based its finding that the
City had failed to act reasonably to prevent harassment in part on the City’s fail-
ure “to keep track of the conduct of supervisors” working in “far-flung loca-
tions.”126  This suggestion raises some practical problems for employers and
could prove troublesome when attempting to invoke the affirmative defense.
While it is clear that employers could and should maintain lines of communica-
tion regarding sexual harassment with outlying workplace locations, it is not at
all clear that employers could radically alter the extent of current supervision in
such “far-flung locations.”  Therefore, the impact of this language, if any, on ei-
ther an employer’s conduct or the availability of the affirmative defense remains
to be seen.
IV. LIMITING LIABILITY UNDER ELLERTH AND FARAGHER
A. The Importance of Policies
While the Court’s rulings in Ellerth and Faragher represent a significant shift
in the analysis of a Title VII case, the decisions are unlikely to have a significant
impact on employer behavior.  Certainly, the decisions leave no doubt that every
employer should adopt and distribute a sexual harassment policy which pro-
vides an avenue to report harassment.  However, the wisdom of such policies
has been obvious for some time.  The Court in Meritor stressed the importance
that an employer provide its employees with a reasonable avenue for com-
plaint.127  Moreover, even before the Court’s recent rulings, an employer’s failure
to provide a reasonable avenue for complaint had been recognized by some
courts as an independent basis for imposing liability.128  And courts applying the
doctrine of apparent authority held that the presence of a policy prohibiting har-
assment barred a plaintiff’s claim on the ground that the policy stripped the su-
pervisor of any apparent authority to harass.129  These earlier rulings taught the
123. See supra Section I.
124. See Ellerth, 118 S. Ct. at 2270; Faragher 118 S. Ct. at 2292-2293.
125. See id.
126. Faragher, 118 S. Ct. at 2293.
127. See Meritor Savings Bank v. Vinson, 477 U.S. 57, 71 (1986).
128. See Torres v. Pisano, 116 F.3d 625, 634 (stating that the employer will be found liable if “the
employer provided no reasonable avenue for complaint”).
129. See Watts v. New York City Police Dep’t, 724 F. Supp. 99, 106 n.6 (advising employers to
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lesson that no employer should be without a sexual harassment policy, and em-
ployers taking the counsel of that wisdom almost certainly adopted such a pol-
icy before Ellerth and Faragher.130
The recent rulings also reinforce the notion that it is not enough to merely
have some semblance of a sexual harassment policy labeled as such.131 Conse-
quently, in order to avoid employer liable, the policy must be carefully drafted
in order to give employers the benefit of the affirmative defense.
In light of Ellerth and Faragher, the employer’s goal in crafting its sexual
harassment policy must be to discourage harassing conduct and to encourage
the subject of the harassment to make a timely report.  By the same token, em-
ployers should be aware that plaintiffs’ attorneys will attack the policy and
search for any possible reason which might excuse the plaintiff’s failure to utilize
the policy.  Consequently, it is critical for an employer to implement a “user
friendly” policy which will permit a later finding that the plaintiff’s failure to
use it was unreasonable.132
One of the most critical features of a sexual harassment policy is the desig-
nation of a person to whom employees are to report complaints of harassment.
A policy which directs an employee to report harassment to her immediate su-
pervisor may be inadequate for certain situations.  For example, the employee’s
supervisor may be the harasser.  A limited complaint avenue is also problematic
in a situation where the harasser is at a level above the employee’s immediate
supervisor, as was the case in Ellerth.  In that situation, an employee may feel
that her direct supervisor has no power to correct upper-level harassment.  Em-
ployers should also be sensitive to the possibility that the harasser may occupy
an upper-level position in the company.  The policy can avoid creating the ap-
pearance of a “David and Goliath”  situation by providing employees with sev-
eral avenues of complaint and encouraging employees to take their reports of
harassment directly to the level of management as may be appropriate in their
individual situations.
There are other potential features of sexual harassment policies which are
adopt policies against sexual harassment to remove apparent authority to harass);  see also
Staszewski, supra note 31, at 1090 (noting the importance of a sexual harassment policy in avoiding
apparent authority liability); Turner, supra note 35, at 844 (observing that an anti-harassment policy
may assist employers in avoiding liability by dispelling any apparent authority to harass).
130. Ironically, the rulings in Ellerth and Faragher have opened the door, at least theoretically, to
employers proving the affirmative defense even without a policy.  Elaborating on the affirmative
defense, the Court noted that “proof an employer had promulgated an anti-harassment policy with
complaint procedure is not necessary in every instance as a matter of law.” Burlington Indus., Inc. v.
Ellerth, 118 S. Ct 2257, 2270 (1998).  Despite this language, the more advisable course of action for
employers seeking to maximize their ability to assert the affirmative defense is to devise, implement
and adhere to an anti-harassment policy.
131. The affirmative defense specifically requires that the employer have taken “reasonable
care” to prevent the harassment.  See Ellerth, 118 S. Ct. at 2270; Faragher v. City of Boca Raton, 118 S.
Ct. 2275,  2292 (1998).
132. In light of Ellerth and Faragher, an employer cannot do too much to encourage any and all
reports of sexual harassment.  The more that the employer knows and the earlier misconduct is
brought to its attention, the greater the employer’s opportunity to correct the harassment before it
results in a tangible job detriment.
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the subject of more controversy and debate.  For example, some management
attorneys advocate policy language which threatens employees with discipline
for making false or frivolous reports of harassment. Other attorneys advise their
management clients to draft a policy with some type of statute of limitations for
reporting harassment or which provides that only current employees may in-
voke the policy.  In fact, it has come to the authors’ attention that, in the wake of
Ellerth and Faragher, one management firm is now advising its clients to adopt
policy language which makes a failure to report harassment as serious a viola-
tion as the harassment itself.  These policy features fail to meaningfully add to a
policy and may actually risk destroying the employer’s ability to claim its af-
firmative defense.  Language which speaks of disciplining the reporter or im-
posing time limits for reporting may provide an employee or former employee
with an excuse for failing to report sufficient to defeat the employer’s affirmative
defense.  It is not unreasonable to expect a plaintiff to argue that she failed to re-
port due to a fear that her complaint would be deemed frivolous or untimely
and that she believed she might be disciplined as a result.  It is therefore advis-
able for employers to avoid language or conduct which could later be found to
have a chilling effect or offer some other excuse to a plaintiff for not reporting.133
B. The Importance of Training
If the recent rulings have any impact at all on employer conduct, it may be
in the area of training.  Historically, employers concentrated their training on
supervisors and management-level employees.  Goals of the training typically
included explaining the types of conduct prohibited, the appropriate supervi-
sory response to such conduct, and the potential penalties to employers for su-
pervisors engaging in the prohibited conduct or for failing to properly react
when supervisors learn or should learn of its alleged commission.
The recent rulings suggest that training rank and file employees in the use
of the complaint procedure may be as critical as training supervisors to refrain
from engaging in harassing conduct or to properly responding to complaints or
other notice of inappropriate conduct.  As noted above, an employer invoking
the affirmative defense must be prepared to show that it acted reasonably to
prevent and correct harassment and that the plaintiff failed to act reasonably to
prevent, correct or otherwise avoid the harassing conduct.134 An employer who
demonstrates that all employees were made aware that the employer had a pol-
icy and were also fully informed as to the procedure for reporting harassment is
far more likely to successfully demonstrate its own reasonableness in preventing
or correcting harassing behavior.  Moreover, an employer who actively trains all
133. Understandably, employers may wish to discourage false reports of harassment by includ-
ing a warning against false reports in the policy itself.  However, the problem of false reports can be
addressed pursuant to a separate and general work rule which requires employees to deal honestly
with management.  Approaching the issue in this manner, while susceptible to criticism as being
overly cautious, ensures that the sexual harassment policy remains free of any language which
might permit a claim that reporting was chilled while still allowing punishment for a false or mali-
cious report.
134. See Ellerth, 118 S. Ct at 2270; Faragher, 118 S. Ct. at 2292.
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employees in the use of the policy, and thereby educates its employees in the
importance of their role in preventing or correcting the prohibited behavior, will
undoubtedly have a persuasive argument that an employee’s failure to invoke
the reporting procedure was unreasonable, and, therefore, establish its affirma-
tive burden.
There are at least three additional by-products of such training: (i) there is
no better way to create a culture which makes sexual harassment disfavored; (ii)
there is no better way to encourage employees to utilize the reporting procedure
and, therefore, actually give management the opportunity to promptly stop and
correct the behavior; and (iii) there is no better way to prove the harasser, and
later disciplined employee, was given prior notice of the probable consequences
of engaging in the prohibited conduct.
Beyond this, however, there is little more that employers can do to limit ex-
posure to liability for supervisory sexual harassment.  In sum, if Ellerth and
Faragher have any impact on employer behavior, it may be in amplifying the
message to employers that careful selection of persons to serve as supervisors,
an effective sexual harassment policy, and training for all employees regarding
the policy are indispensable aspects of doing business.135
V. THE UNANSWERED QUESTIONS OF EMPLOYER LIABILITY
In Ellerth and Faragher, the Supreme Court meant to clarify the scope of
sexual harassment liability for supervisory misconduct, and there is no question
that the Court accomplished the goal of resolving some of the confusion re-
garding the legal basis for employer liability under Title VII.136  However, the
Court’s test is neither reasonable nor the bright line rule it purports to be.   Con-
sequently, the test will, at least for some time, generate a whole new group of
unanswered questions.
A. Questions of Definition
An employer seeking to avail itself of the affirmative defense must show
that the plaintiff was “unreasonable” in failing to use employer-provided meas-
ures to prevent or correct the harassment.137  The Court’s rulings are silent with
respect to the circumstances in which an employee’s failure to report the har-
assment will be considered “unreasonable.”  Members of the management bar
have expressed concern that such an undefined and amorphous standard will
make summary judgment for employers a practical impossibility.138
135. While employers can be careful when screening persons who may be hired or promoted
into supervisory positions, it is unlikely that in making an assessment of fitness for duty employers
will have any actual indication or knowledge of a potential supervisor’s propensity to engage in
sexually harassing conduct.  Presumably, involvement in any serious, prior misconduct for that em-
ployer or another employer if known will disqualify the employee from consideration.  In those
cases of a tangible job detriment, it is only the supervisory hiring decision itself which may avoid the
strict liability now imposed.
136. See supra Section I.
137. See Ellerth, 118 S. Ct. at 2270; Faragher, 118 S. Ct. at 2293.
138. See Dominic Bencivenga, Looking for Guidance in High Court Rulings Leave Key Terms Unde-
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It is too early to either confirm or deny this prediction.  Nevertheless, the
lower courts seem to be taking to heart the Supreme Court’s message that plain-
tiffs have a responsibility to use employer policies.139  The early rulings suggest
that a plaintiff will not be easily excused for failing to report.
For example, it has been held that a failure to report is unreasonable where
the plaintiff relies only on unspecified fears of repercussion.140  Moreover, a re-
port may be unreasonable even where the plaintiff alleges a more specific threat.
In Sconce v. Tandy Corp., the plaintiff claimed that her supervisor touched her in
inappropriate places and made various sexual innuendoes.141  Additionally, the
supervisor threatened to terminate her if she reported his misconduct.142  The
plaintiff knew that her employer had a policy against sexual harassment and
also knew where to report misconduct.143  However, she failed to make such a
report and eventually transferred to another location.144  Her employer first
learned of her allegations through the EEOC complaint she later filed.145  The
court found that the plaintiff had suffered no negative job consequence.146  In
fact, she had received a promotion.147
Having found no tangible job detriment, the court turned to the employer’s
affirmative defense.  The court first noted that the employer’s policy and its re-
sponse to the plaintiff’s allegations were reasonable and adequate.148  The court
fined, N.Y.L.J., July 2, 1998, at 5 (discussing how the practicing attorneys think that the affirmative
defense is not clear enough because the language is ambiguous and the case law provides little
guidance).
139. “If the victim could have avoided harm, no liability should be found against the employer
who had taken reasonable care, and if damages could reasonably have been mitigated no award
against a liable employer should reward a plaintiff for what her own efforts could have avoided.”
Faragher, 118 S. Ct. at 2292.
140. See  Fierro v. Saks Fifth Ave., 13 F. Supp. 481, 492 (S.D.N.Y. 1998) (fear of repercussion did
not make failure to report reasonable); Romero v. Caribbean Restaurants, Inc., 14 F. Supp. 2d 185,
188 (D.P.R. 1998) (finding that a distrust of manager’s and plaintiff’s feelings of embarrassment did
not make a failure to report reasonable); Dunning v. Ezell, No. 97-1061-AH-S, 1998 U.S. Dist. LEXIS
18129, at *16-17 (S.D. Ala. Oct. 23, 1998) (holding plaintiff’s unfounded fears of losing her job and
concerns for her family did not make her failure to report reasonable); Montero v. AGCO Corp., No.
CIV S-96-1920 FCD DAD, 1998 WL 665103, at *3 (E.D. Cal. Sept. 15, 1998) (finding that plaintiff was
unreasonable in waiting nearly two years to report supervisor’s harassment where she claimed she
feared retaliation based on supervisor’s reaction to employees who called in sick or were late for
work); Mariscano v. American Soc’y of Safety Eng’rs, No. 97C7819, 1998 WL 603128 (N.D. Ill. Sept.
4, 1998) (finding that plaintiff was unreasonable in failing to make an earlier report where she en-
dured several incidents of harassment before filing an internal complaint); cf. Booker v. Budget
Rent-A-Car Sys., 17 F. Supp. 2d 735  (M.D. Tenn. 1998) (denying defendant’s motion for summary
judgment where the workplace was so permeated by severe racial harassment that a failure to re-
port was reasonable).
141. See 9 F. Supp. 2d 773 (W.D. Ky. 1998)
142. See id. at 778.
143. See id. at 775.
144. See id.
145. See id.
146. See id.
147. See id.  The plaintiff argued that her supervisor promoted her only so that he could be alone
with her in management meetings.
148. See id. at 778.
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then determined that the plaintiff’s failure to report, even in the face of a threat
of retaliation, was unreasonable:
Effective complaint procedures are designed to protect against precisely such
retaliatory conduct.  They are intended to divest a harassing supervisor of any
power he has over the victimized employee.  It follows that a threat of termina-
tion, without more, is not enough to excuse an employee from following proce-
dures adopted for her protection.  To hold otherwise would render the affirma-
tive defense meaningless.  Evidence that procedures are administered fairly and
that an employee is not required to report the misconduct to her harasser dem-
onstrates the unreasonableness of the employee’s conduct.149
Accordingly, the court granted the employer summary judgment.150  How-
ever, it is not at all clear whether all courts would agree that the affirmative de-
fense precludes liability where the plaintiff was threatened by her supervisor as
was the plaintiff in Sconce.  All this is simply to say that the limits of the courts’
definition of an “unreasonable” failure to report remains to be seen.
B. Questions of Applicability
Another major issue of concern for employers is that both parts of the af-
firmative defense must be established.  That is, to avoid liability, the employer
must have acted reasonably to prevent and remedy the harassment and the em-
ployee must have acted unreasonably in failing to take advantage of the policy.151
Accordingly, it is entirely possible that an employer will be held liable even
though it took all possible measures to detect and correct workplace harassment.
This observation presents a question of the applicability of the affirmative
defense to the most common harassment scenario. Assume that an employer has
adopted and distributed a sexual harassment policy and that one of its supervi-
sors engages in prohibited conduct.  After some time, the plaintiff reports the
misconduct via the employer’s harassment policy.  The employer then investi-
gates the allegations and takes remedial action which ends the harassment.  As-
suming the victim was not unreasonable in failing to make an earlier report, the
question that arises is whether the employer is liable for the harassment which
occurred before the plaintiff reported the conduct.
Although a contrary result is not beyond argument, a proper reading of
Ellerth and Faragher dictates that the employer be held harmless in such a sce-
nario.  In Faragher, the Court emphasized that Title VII is meant “to influence
primary conduct” and that the goal of the statute is “not to provide redress but
to avoid harm.”152  In fact, the very reason the Court crafted the affirmative de-
fense was to provide employers with an “incentive” to act reasonably in reme-
dying workplace harassment.153
149. Id.
150. See id.
151. See Burlington Indus., Inc. v. Ellerth, 118 S. Ct. 2257, 2270 (1998); Faragher v. City of Boca
Raton, 118 S. Ct. 2275, 2293 (1998).
152. Faragher, 118 S. Ct. at 2292.
153. See id.
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Where, as in the situation described above, the employer has taken reason-
able and effective measures to investigate and remedy the harassment, the af-
firmative defense should completely insulate the employer from liability.154  This
is true even if the plaintiff was not unreasonable in delaying her report.  It is the
rare case where a plaintiff makes an immediate report at the first hint of inap-
propriate conduct.  In almost all sexual harassment cases, the plaintiff, often
quite reasonably, refrains from invoking her employer’s policy until she is cer-
tain that the situation will not correct itself.  However, once the plaintiff reports
the misconduct, the employer’s prompt and effective remedial measures should
preclude any liability.  Any other rule would defy workplace realities, defeat the
policy behind the affirmative defense, and render the defense meaningless.155
There are other common scenarios in which the applicability of the af-
firmative defense is not clear.  For example, suppose a supervisor engages in
sexual harassment and imposes a tangible job detriment, such as  a demotion, on
the harassee.  Assume further that once the employer is made aware of the sex-
ual harassment and the demotion, the employer immediately corrects the situa-
tion by reinstating the employee to her prior position and disciplining the har-
asser.  The question which arises is whether the employer may avail itself of the
affirmative defense.  A literal reading of Ellerth and Faragher will likely encour-
age plaintiffs to believe that the defense is not available.156  However, this result
again seems contrary to the intent of the defense and does nothing to encourage
employers to correct workplace harassment.157
Finally, there is the question of employer liability where the employee
submits to the harassment and receives a job benefit in return.  The Court made
clear in  Ellerth and Faragher that employer liability would be premised on the
presence or absence of a “tangible employment action.”158  Conspicuously, the
Court’s examples of a “tangible employment action” include only those that can
be characterized as job detriments, such as demotion, discharge, or undesirable
154. Recently, the Fifth Circuit read Ellerth and Faragher as precluding liability where the plain-
tiff promptly complained and the employer took prompt remedial measures to end the harassment.
See Indest v. Freeman Decorating, Inc., 164 F.3d 258, 265-66 (5th Cir. 1999).
155. Several courts have construed the affirmative defense to preclude liability where the em-
ployer took prompt and effective remedial action even though the harassment had continued for
some time before the victim reported the harassment.  See Montero v. AGCO Corp., No. CIV. S-96-
1920 FCD DAD, 1998 WL 665103, at *3 (E.D. Cal. Sept. 15, 1998) (holding that AGCO met its burden
because it “exercised reasonable care to prevent and correct” the harassment and plaintiff failed to
take advantage of the preventive and corrective measures provided); Marsicano v. American Soc’y
of Safety Eng’rs, No. 97C78191998 WL 603128. at *6-9 (N.D. Ill. Sept. 4, 1998) (holding that ASSE
exercised reasonable care to prevent and correct the harassment and that the plaintiff failed to take
advantage of the preventive and corrective measures of ASSE); Johnson v. Brown, No. 94 C6530,
1998 WL 483521, at *5 (N.D. Ill.  Aug. 10, 1998) (stating that the claim failed because the V.A. took
corrective measures to prevent the harassment).
156. Pursuant to a literal reading of the Court’s rule in Ellerth and Faragher, an employer’s meas-
ures to correct a previously imposed tangible job detriment do not absolve the employer of liability.
The Court stated that “[n]o affirmative defense is available, however, when the supervisor’s har-
assment culminates in a tangible employment action.” Ellerth, 118 S. Ct at 2270.
157. Obviously, an employer will be less motivated to correct harassment which has already re-
sulted in a tangible job detriment if such remedial measures will not relieve it of liability.
158. See, e.g., Ellerth, 118 S. Ct. at 2268; Faragher, 118 S. Ct. at 2292.
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reassignment.159  There is simply no mention of the standard of liability if the
employee submits to the supervisor’s requests and receives a job benefit in re-
turn or, alternatively, receives the maintenance of the status quo in return for her
sexual favors.  Therefore, it seems that Ellerth and Faragher would allow the em-
ployer its affirmative defense in these situations.  The rulings seem only to con-
template that a negative job consequence triggers potential strict liability.  Con-
sequently, in the absence of a negative job consequence, the affirmative defense
is likely available even though this arguably leads to the illogical and asymmet-
rical result of precluding recovery for the employee who is unable or unwilling
to resist a supervisor’s advances.
C. Questions of Damages
1.  Indemnification
The Court’s reliance on traditional agency principles in Ellerth and Faragher
may resurrect an otherwise defunct issue.  It had previously been settled that
Title VII does not create individual liability on the part of supervisors who en-
gage in harassing conduct.160  Consequently, a supervisor was not held individu-
ally liable, or even jointly and severally liable with the employer, when his mis-
conduct resulted in employer liability.161
Ellerth and Faragher may provide supervisor liability via an indemnification
action brought by the employer.  The Court clearly articulated that the standard
for employer liability is based in traditional agency principles, and, more par-
ticularly, agency principles under the Restatement.162  Those same agency princi-
ples under the Restatement and the common law indicate an agent has a duty to
obey his principal’s instructions and is liable to the principal for any loss which
results from his failure to do so.163  It is this principle which arguably supports an
employer’s claim of indemnification against a supervisor whose misconduct re-
sults in employer liability under Title VII.164
This observation leads to the issue of whether a subsequent action seeking
indemnification, an action for impleader or a cross-claim against a state court co-
defendant, even if legally cognizable, is necessarily advisable.  The wisdom of
such derivative actions turns on practical considerations. In the case of im-
pleader or cross-claims brought before the issue of employer liability is deter-
mined, strategic consideration become paramount.  For example, the effect on
the jury of the alleged harasser’s presence at the defense table from a practical
159. See Faragher, 118 S. Ct. at 2293.
160. See cases cited supra note 18 (collecting cases).
161. See id.
162. See Ellerth, 118 S. Ct. at 2266; Faragher, 118 S. Ct. at 2288.
163. See RESTATEMENT (SECOND) OF AGENCY § 401 (1959) (stating that “an agent is subject to li-
ability for loss caused to the principal by any breach of duty”).
164. It is not entirely clear that this aspect of agency law is applicable, however.  The Court re-
peated in Ellerth the caution it earlier issued in Meritor that “common-law principles may not be
transferable in all their particulars to Title VII.”  118 S. Ct. at 2266 (citing Meritor Savings Bank v. Vin-
son,  477 U.S. 57, 72 (1986)).
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and strategic standpoint could hinder rather than help the employer’s cause.  An
employer, depending on the circumstances, may likely win more jury sympathy
via a total disassociation from the alleged wrongdoer.  In addition, issues of in-
surance coverage for individuals of an employer could impact strategic and
practical decisions in this area.  However, even if indemnification, cross-claims
or impleader are not practical possibilities, the discussion and threat of such
suits may discourage supervisors who otherwise might take their chances in the
belief that only the employer’s money is at stake.165
2. Punitive Damages
As noted above, Title VII provides for punitive damages where the plaintiff
demonstrates that the defendant acted “with malice or with reckless indiffer-
ence.”166  The recent rulings’ emphasis on agency principles raises the question of
whether an employer may be held liable for punitive damages under Ellerth and
Faragher if the conduct of its agent is malicious or reckless or whether the em-
ployer must somehow itself be culpable before it must answer for punitives.
Presumably, principles of the common law of agency will control.  How-
ever, the  common law on this issue is not uniform.  In some jurisdictions, the
principal is held liable for punitive damages merely upon a showing that the
conduct of its agent merits such an award.167  In other jurisdictions, courts re-
quire that, since liability is derivative or vicarious, the principal must be directly
implicated in the misconduct either by ratifying, authorizing or participating in
the misconduct.168
As applied to employer liability under Title VII, courts should conclude
that an employer is not liable for punitive damages absent some showing of its
own culpability in the harassment.  This is true even if the employer is held li-
able for compensatory damages as a result of a supervisor’s misconduct.  The
goal of punitive damages is to punish, and this goal is lost if punitives are im-
posed on an employer who is implicated in the harassment only via strict agency
principles.  Moreover, the affirmative defense indicates that employers who take
reasonable measures to prevent and correct harassment should be rewarded for
their effort.  It would be contrary to this notion if courts were to hold an em-
ployer liable for punitive damages, despite taking preventative and corrective
measures, based merely on the undetected harassment of one of its supervisors.
While the resolution of this issue remains to be seen, employers should be re-
lieved of liability for punitive damages absent some reason to implicate the em-
ployer in the harassment.169
165. Supervisors may also be subject to individual liability under state law.  See Bertrand C. Sel-
lier & Felice J. Batlan, Individual Liability for Employment Discrimination, N.Y.L.J. January 4, 1996, at 1.
166. 42 U.S.C. § 1981a(b)(1)(1994).
167. See  22 AM. JUR. 2D, Damages §§ 257, 258.
168. See id.
169. Pre-Faragher and Ellerth case law supported such a result, at least to the extent that the har-
asser was a mid- or low-level supervisor.  See Patterson v. P.H.P. Healthcare Corp., 90 F.3d 927, 943-
44 (5th Cir. 1996) (holding that an employer was liable for compensatory damages but not punitive
damages flowing from the intentional discrimination of its supervisor absent evidence that the em-
ployer “knew or should have known” of the supervisor’s discrimination).  However, the Fifth Cir-
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CONCLUSION
The Supreme Court’s rulings in Ellerth and Faragher reshape the standards
of employer liability for supervisor harassment.  As a result, the rulings change
the analysis of a Title VII claim.  For no reason that the authors can discern, the
determination of employer liability now incorrectly focuses on the type, not de-
gree, of harm suffered by the victim.  Despite this change in the legal landscape,
there is little more that employers can practically accomplish to limit their liabil-
ity for sexual harassment.  For that reason, the decisions are somewhat disap-
pointing to conscientious employers willing to take all reasonable steps in order
to eradicate sexual harassment in their workplace and avoid liability. Neverthe-
less, the rulings re-emphasize the importance of well drafted anti-sexual har-
assment policies, sexual harassment training for all employees, and prompt in-
vestigations and appropriate responses to allegations of sexual harassment.
cuit recently re-examined this issue.  The Court determined that, in light of Faragher and Ellerth’s
imposition of vicarious liability for low-level supervisors, an employer could be held liable for puni-
tive damages for the conduct of low-level supervisors even though it had no knowledge of the har-
assment. See Deffenbugh-Williams v. Wal-Mart, 77 Fair Empl. Prac. Cas. (BNA) 1699 (5th Cir. 1998).
